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ABSTRACT 
In many countries of Africa, Asia and South America, an overwhelming 
proportion of earth surface has remained undemarcated, unrecorded and 
unregistered. This territory is popularly known as customary land, whose 
ownership is claimed by the tribe/clan living in the area for generations. This vast 
track of land contains many valuable economic resources, including precious 
minerals, natural gases and oils etc., which are vital for accelerating the process 
of economic growth and poverty alleviation. Accordingly, since 1960’s, 
supranational organisations, including the World Bank, FAO and UNDP, began 
investing substantial sums of monetary and technical resources on developing 
these lands. The general policy principle they pursued is called individualisation.  
Under this scheme, the communally owned lands are first demarcated and 
recorded, and then registered under the names of individuals using them.  
Unfortunately, these policies, the customary land literature suggests, have failed 
to produce satisfactory outcome. This paper puts up two points, which might be 
helpful to identify problems associated with the current policy regimes. First, the 
prevailing perception of customary land needs refinement, because it is 
conceptually confusing. Second, ownership of any property, including land, is 
basically a legal and political issue, meaning the customary land controversy 
belongs to the jurisdiction of legal and political philosophy. The paper suggests 
that John Locke’s theory of property right has necessary policy insights that 
might offer a kind of sustainable solution to this complex customary land 
controversy issue.   
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In many developing countries, the term customary land is used to describe the vast areas 
of earth surface that have remained undemarcated, unrecorded and unregistered. 
Although this type of earth surface exists in many developed countries, like Australia, 
Canada, United States and New Zeeland, the controversy about their ownership primarily 
pertains to the developing world. The main reason seems simple: these lands are 
critically important for economic growth as well as poverty reduction. First, an 
overwhelming proportion of population lives in rural areas, which depends directly or 
indirectly upon occupations related to land use. Second, the earth surface - which 
contains many valuable economic resources including the potential of producing 
important food crops, forestry products, mineral and energy resources etc. - is the most 
abundant unexplored and unexploited resources available in these countries. All these 
mean that the use and exploration of these resources is vital for accelerating economic 




All this is well understood. Massive international efforts have been planned and executed 
for developing and using these huge land resources. For example, the World Bank 
envisages investing about USD 4.5 billion over the next decade for developing Sub-
Sahara’s vast land resources (World Bank, 2013). What however alarms the interested 
individuals is that many previous efforts have been frustrated (Lastarria-Cornhiel, 1997; 
Lund, 2000; Elahi and Stilwell, 2013; Henley, 2013). One reason of this policy failure may 
be attributed to ambiguous definition of customary land ownership.  
An area of earth surface is called customary land if it has remained unrecorded and 
undemarcated. Since the land is unrecorded and undemarcated, it could not be 
registered under any organisation or agent- public or private. And since there is no 
legitimate authority to claim its ownership, the land is considered communally owned by 
the people living in the area for generations.  
Given this notion, different authors and organisations are inventing different figures about 
the extent of customary land owned by a country. Wily (2012) is a good example in this 
regard. Since there is no known statistics, the paper says, the extent of customary sector 
can be estimated by excluding formally titled properties regulated by statutory law. In 
Sub-Saharan Africa, most titled properties, located mainly in cities and towns, account for 
less than one percent of the region’s total land area. One quarter to a third of Kenya and 
12-15 percent of Uganda’s areas are subject to formal title. Elsewhere titled rural lands 
usually account for only 1–2 percent of the country area. Normally, wildlife, forest 
reserves and parks are excluded from the customary sector. If wildlife and forest 
reserves, urban lands and privately titled lands are excluded, the domain of so-called 
customary land potentially extends to 1.4 billion hectares. Given that only 12-14 million 
hectares of Sub-Saharan Africa are under permanent cultivation, it may safely be 
assumed that most of the customary sector comprises unfarmed forests, rangelands, and 
marshlands.  
Conceptualisation and calculation of customary land in this way raises various questions 
from both academic and political points of view. First, this conventional wisdom of 
customary land is one serious source of land conflict in the concerned countries. Then 
placing vast areas of land resources under customary ownership presents a serious 
problem in developing effective economic planning and policies. Unambiguous land 
ownership right is vital this purpose.   
Nowadays a substantial size of literature exists on customary land topic (Anderson, 2011; 
Gosarevski, Hughes and Windybank, 2004; TNI, 2013). Yet, the issue of ownership of 
this vast resource has remained basically unaddressed. This paper, organised in six 
sections, intends to shed some light on this matter. Section II discusses the difficulties in 
defining customary land from the perspective of physical features while its ownership 
issue is identified and interpreted in political philosophy terms in Section III. Section IV 
discusses political theory of property rights, which is then applied to examine the nature 
of ownership controversy involved in the CLT literature in Section V. The paper is 
concluded in Section VI by summarising the main points and listing its major 
recommendations. 
 
CONCEPTION OF CUSTOMARY LAND: PHYSICAL ISSUE 
As noted above, lands are ordinarily understood as customary if they are undemarcated 
and unrecorded. Since the earth surface varies significantly in terms of physical features, 
this definition presents a serious conceptual problem in assigning ownership right. More 
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specifically, this definition raises questions about both  the legitimacy of ownership claims 
made by the concerned tribe/clan and the individualisation policy pursued by national 
policymakers and international donor agencies. The following paragraphs illustrate this 
issue by taking Papua New Guinea (PNG) as an example. 
The exact area of customary land in PNG is still unknown, because the vast areas of the 
country are yet to be recorded properly. The political boundary of the country is well 
established and within this boundary the administrative areas like province, district etc. 
have been well defined. But, to determine the nature of ownership, this land mass has to 
be classified and recorded. Due to the absence of this statistical information, different 
sources have prepared made different estimates. However, the most popular estimate is 
that 97% of PNG’s land resources are under customary ownership. The estimated total 
land mass of the country is 462,243 km2, which means 448375 km2 is customary land. 
With an estimated population of 6.4 million, the per capita customary land in PNG turns 
out to be about 0.07 km2 or 7.00 hectares. Nevertheless, agricultural lands constitute only 
2.54% or 11,740 km2 of this of the total land mass; meaning the estimated agricultural 
lands available per person is only 0.002 km2 or 0.20 hectares. Then consider the 
country’s topography and landforms. PNG is largely a mountainous country, much of 
which is covered with tropical rainforest. Available statistics for the Southern Highlands 
Province indicate the following types of land formation: Mountains & hills 65.4%, Volcanic 
29.2%, Plains & plateaux 3.5% and Floodplains 1.9% (Allen, undated; Bourke 2013).  
The inference, which follows from these statistics, is that the vast areas of landmass in 
PNG are inaccessible to general use. This information may be extended to other 
countries where the customary land tenure dominates the land ownership pattern. Yet, 
according to the popular perception, these inaccessible lands belong to people living in 
the concerned areas. The lands being used or cultivated rightfully belong to the 
individuals who are occupying them. It really does not matter whether these lands are 
recorded or not, demarcated or not; they belong to their users. Therefore, if these lands 
are brought under public administration and management, their titles ought to be awarded 
to actual occupiers. However, can this same principle be applied to award ownership right 
of lands to people which they have never used, which include, among others, hills, 
forests, marshy lands and low-lying areas? There is, and must be, a positive principle of 
property ownership. As will be discussed later, this principle makes the concerned 
tribe/clan ineligible to claim the ownership of these lands. 
On the other hand, both theoretical and policy literature is concerned with individualising 
customary lands (AusAID, 2008; Cotula, Vermeulen, Leonard and Keeley, 2009; Braun 
and Meinzen-Dick, 2009). Individualisation of ownership is physically possible and legally 
permissible only on the lands being actually occupied and used. This ordinarily happens 
on lands suitable for agricultural enterprises. As noted above, the area under this 
category constitutes a very tiny proportion of total land mass of a country. Yet the policy 
documents assign customary ownership to lands, which may have never been used 
before or simply is not suitable for individual use. This seems to be a serious lacuna in 
formulating policy for reforming customary land tenure system. 
 
OWNERSHIP OF CUSTOMARY LAND: POLITICAL PROBLEM1  
Besides the physical difficulties inherent in the definition of communal ownership of 
customary land, the idea is problematic politically. To understand the nature of this 
problem, the issue of ownership controversy may be approached hypothetically in the 
way Rousseau (1754) analysed the origin of inequality among men. In his essay, ‘What is 
the Origin of Inequality among Men and is it Authorised by Natural Law?’ Rousseau 
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develops his discourse on the basic premise that the true source of inequality among 
men can be unearthed only by studying them in their natural state. Such an analysis, he 
says, requires, first of all, laying aside all facts and ignoring all historical truths, because 
these facts and historical truths are basically mutilations of the humankind’s original state 
of nature. The correct investigation should only consider conditional and hypothetical 
reasonings so that it can explain the nature of things instead of ascertaining their actual 
origin.  
Man in his original state, Rousseau says, is no different from other animals living around 
him. But he is indeed ‘most advantageously organised’ than other animals, because he 
can out-manoeuvre them.   Like all other animals, men satisfy their hunger with the fruits 
abundantly available, slake their thirst with water from brooks and find their beds at the 
foot of trees or mountain caves. Being dispersed up and down among other animals, men 
observe and imitate their industry in order to attain their skills and instincts, which they 
use more competently and expediently than their neighbours.   
Men, born in the state of nature, become accustomed to the inclemency of weather and 
rigour of the seasons from their very infancy. This endurance helps them develop internal 
immunities against illness and stronger bodies needed for survival. They also develop 
means and manoeuvres to protect them against their enemies- both fellow humans and 
animals. In doing all this, his primary motive is to satisfy two needs- hunger and thirst. 
Once these basic needs are satisfied, he tries to gratify the third most important natural 
need, sex. For this purpose, man might have to subdue a female and/fight for her, if that 
is what required. Once this erotic appetite is fulfilled, both the male and the female 
separate unless the female need his company for protection, while the male wants to 
keep her as his personal possession. At this stage, development of emotional tie between 
a man and a woman remains at a very rudimentary stage. 
The above may be considered as an account of human’s physical conditions in the state 
of nature, i.e., before the origin of civil societies which have evolved in the current states. 
This historical account of the evolution of human society might be used to reason the 
development of customary land system. Earth surface everywhere is a free gift of nature. 
Human species, since their evolution, have been utilising the fruits of this free gift for 
satisfying physical needs. Initially there was no need to demarcate and divide the earth 
surface among users and occupants, simply because supply was plenty compared to 
demand. This demand-supply equation began to change as population expanded. 
Alongside this development, human races invented technologies that made their 
livelihood activities easier and efficient. Villages and cities were also created to form 
human civilisations. All these social developments and technological innovations led to 
the creation of the need for assigning the idea ‘ownership’ on lands being occupied and 
used by individuals and families. This in turn raised the need for demarcating and 
recording those lands. Ownership, or more specifically ‘private’ ownership, appears to be 
an inevitable outcome of human civilisation. This idea in fact resonates the words 
Rousseau used in his discourse on inequality: “The first man who, having enclosed a 
piece of ground, bethought himself of saying This is mine, and found people simple 
enough to believe him, was the real founder of civil society.” 
While this intuitive line of reasoning seems quite believable, it is not known, with certainty, 
where this process began. But this process, it might be reasoned, was promoted by four 
major factors- human demography, land topography, soil fertility and climate. The land 
surface ordinarily remains undemarcated, unrecorded and unregistered in areas or 
regions where the development of human civilisation was slow; topography is rugged and 
mountainous; lands are less fertile and the climate is not harsh enough to force people to 
improve their living style and standard. Ironically, these are the regions or territories 
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which succumbed to European colonisation, most of which gained independence after 
WWII. 
This political past brings up another important perspective of ownership controversy over 
customary land. In most countries, both developed and developing, the ownership of land 
resources is divided into two fundamental categories- private and public. The private 
ownership classifies itself into two kinds- individual and groups- which respectively imply 
ownership of identified person or family and a private social group or business 
corporation. The public ownership normally signifies lands owned by government- local, 
provincial or national. These publicly owned lands can also be divided into two kinds. The 
first kind includes the lands which government owns or acquires from private people for 
public use, while the second kind refers to all other lands which have not been claimed by 
anyone. The last kind of land is often called ‘crown land’. 
This system of land ownership has not developed in the countries where customary land 
exists in abundance. Political history and physical factors described above well explain 
the reasons why such land tenure systems developed in the concerned countries. A 
colonial power, by definition, cannot claim legitimate ownership of a country’s land 
resources. For, the ownership of lands, which are not being occupied and used by any 
individual or group, are supposed to be vested in national government of the country. The 
colonial administration means that this type of government did not exist in those 
countries. 
Accordingly, the huge areas of earth surface remaining unclaimed in these countries may 
be accounted by these factors. If these countries were independent, then the national 
governments could have exerted ownership of these resources as ‘crown lands’. The 
problem is further complicated by the fact that these counties are composed of numerous 
tribes or clans, which have developed their independent identities as a kind of ‘sovereign’ 
group. Therefore, in the absence of national government, each group claimed their known 
area as their sovereign territory. That’s how the idea of ‘communal/customary ownership’ 
originated in the first place. All tribes consider them independent and sovereign in relation 
to one another and have developed their own set of laws which govern and guide their 
social, economic and political life. Viewed in terms public administration, the tribal system 
is not much different from the one pursued in modern nation-states. 
This system changed dramatically after independence, because a national government 
has been established for the entire territory constituting the country, which is supposed to 
be governed by the representatives of all tribes or groups. This political change in turn 
suggests an automatic transference of customary land ownership to the national 
government. The idea of ‘communal ownership’ is no longer valid, because all tribes have 
agreed, voluntarily or involuntarily, to surrender their independent status and have united 
them under one central political administration. 
The current controversy over customary land ownership indicates that this politically 
correct legislative rule has not been formulated and implemented in the concerned 
countries. When these countries became independent, national governments, led mainly 
by the chieftains of the country’s powerful tribes, seem to have legalised their previous 
claims, thereby creating a dual system of land administration. Since the ownership of 
customary lands has been constitutionally entrusted to the concerned tribes, the national 
government is authorised only to enact laws regarding a very limited areas of the 





POLITICAL PHILOSOPHY OF PROPERTY RIGHT 
The word ownership expresses a kind of possessive relationship between human agents 
and economic objects (tangible or intangible). Human agents could be either private or 
public and economic objects could be both tangible and intangible. An object is defined 
‘economic’ if it carries exchange/market value. Economists ordinarily categorise those 
economic objects/goods as ‘properties, which can be used for generating current and 
future incomes. In our case, we are interested in ‘property’ in earth surface, because it 
has these characteristics. Although there is little discussion about how topography, 
landforms, soil quality etc. affect the nature of economic use of lands, a huge literature 
has developed that deals with the ownership right of these resources. This issue, 
discussed broadly under topic, the theory of property right, is examined here keeping in 
view the points mentioned above. 
This literature, like any other, is fraught with confusions and controversies, perhaps 
because the analysts ignore the difference between two aspects of this issue- political 
and economic (Atman, 2008; Locke, 2013). The political theory of property right is 
concerned with the right of ownership: Who should possess what type of property and 
under what conditions of constitutional law. The economic theory, on the other hand, 
ought to investigate the impact of property rights on production and employment 
generation. If this basic distinction between ownership and use of property is kept clear, 
then much of the confusions and controversies might be avoided. The following 
discussion sticks to the above logic and concentrates on the political theory of property 
right.    
Classification and distribution of property right in modern states have evolved over a long 
period of time, meaning the nature of property right established in any particular society is 
directly related to the developments in its socioeconomic and political milieus. Naturally, 
the nature of property right practised in Europe and North America is expected to be 
different from that practised in the developing world, such as Africa and Asia. This 
suggests that the history of development of nation-state is critical to understand the 
property rights being practised in any country. In this respect, the customary land 
phenomenon presents a unique opportunity. 
Customary ownership, as mentioned above, is normally assigned to the vast areas of 
earth surface that have remained unrecorded and undemarcated. This ownership 
belongs to the group/tribe living in the concerned area for generations.  The main reason 
for the development of this tenurial arrangement is that that there was no nation-state, 
and hence no national government to claim the ownership of most of these lands. Each 
clan/tribe used to claim the land it knew as its sovereign boundary. Therefore, the 
creation of nation-state causes dramatic changes in the political landscape of the country, 
which in turn is supposed to bring about dramatic changes in the ownership practice of 
unrecorded and undemarcated lands: Who should own these lands- individuals, tribes or 
regional/national government?  
An appropriate way to address this question is to review the political theory related to the 
development of the modern state/nation-state. The basic objective of the theory of nation-
state is to conceptualise the nature of ‘civil government’, which can be indicated by the 
definition of democracy that the US President Abraham Lincoln enunciated: ‘Democracy 
is by the people, of the people and for the people’. The best reference for a hypothetical 
description of the development of the nation-state is John Locke’s Second Treatise on 
Civil Government (1690). The following is the sum and substance of Locke’s monumental 




Locke’s Theory of Property Right2 
Locke’s political philosophy is basically intended to describe the nature of civil 
government appropriate for ruling the nation-state. Currently, this philosophy forms the 
foundation of governance in the countries belonging to the Western hemisphere. His 
theory of property right is only a component, but indeed the most important one, of his 
whole project of civil government (Widerquist, 2010). Therefore, to understand his theory 
of property right properly, we need to review it in the context of his political structure of 
civil government.  
The political debate that captured the philosophical minds in Locke’s time concerned the 
nature of government- should it be monarchical or republican? This might be one of 
reasons why Locke used a religious approach to discuss both the nature of government 
and the theory of property right.  
God created earth and gave it to Adam and Eve for their preservation and propagation of 
human race. The subsequent generations received the right to use this gift by being the 
descendants of these original couples. This is all accepted, Locke says, but does not 
explain how anyone could have a ‘property’ in anything. Here property means one’s right 
to exclude others from his/her possession. His sole purpose in the 5th Chapter of his Book 
was to address this issue, which later become the fundamental political principle of 
determining property right in the states ruled by civil government.   
Although earth is a free gift from God and all fruits it produces and beasts it feeds belong 
to mankind in common, men must use some means to make these products of nature 
useful or at least beneficial to them: “The fruit, or venison, which nourishes the wild 
Indian, who knows no enclosure, and is still a tenant in common, must be his, and so his, 
i.e. a part of him, that another can no longer have any right to it, before it can do him any 
good for the support of his life.” 
Every man has a property in his own person, to which nobody has any right but himself. 
The labour of his body and the work of his hands are properly his. Therefore, whenever 
he removes something out of the state of nature, that thing becomes his property 
because he has mixed his labour to make it useable for human use. This means that 
anything removed from the common state nature by someone automatically excludes it 
from the common right of other men. For, labour is the unquestionable property of the 
labourer; no man but he can have a right to this human quality once joined to.  
Thus it is human labour that puts a distinction between what can be claimed as ‘property’ 
of a person and what is to be enjoyed in common. Accordingly, this law of reason makes 
the deer killed by an Indian his property. In the civilized part of humankind, where people 
have made and multiplied positive laws to determine property right, this original law of 
nature still takes place. By virtue this natural law, fished caught in the ocean are treated 
as property of those who caught them.   
However, the chief object of property issue in our context does not concern gathering 
fruits of the earth, but the earth itself. Yet this issue, on closer inspection, does not 
appear at all different from the one which created the conception of property in the first 
place. Land that a man cultivates and plants seeds for growing foods is certainly his 
property and has the moral as well as positive right to appropriate its fruits. Therefore, 
this man has the right to encircle the land with fences in order to separate it from the 
common use and prevent others to usurp his right.  
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God indeed gave earth to men in common. But since this earth was given for the survival 
and preservation of all human beings, His most favourite creations, He did not mean it to 
remain always common and uncultivated. Land was meant for the industrious and 
rational people to mix up their labour in order to make it more productive. By doing this, 
He gave occasion to formulate positive law for the creation of private property in material 
things. This law is solely founded on the unquestionable attribute of humankind- his 
labour.   
 
CUSTOMARY OWNERSHIP AND THE THEORY OF PROPERTY RIGHT: POLITICAL 
PHILOSOPHY PERSPECTIVE 
From political perspective, the term ‘right’ signifies a perception that defines and 
regulates our relations and freedoms of action in society. Perhaps, one the most critical 
perceptions is ‘property ownership’ in land. In political philosophy, individuals’ rights are 
often divided into two kinds (Rousseau, 1754). First, ‘natural rights’ imply individuals’ 
proclivities to have whatever their psyches inspire them to get; but their abilities to satisfy 
these psyches are limited by their physical and mental power. Moral or political rights, on 
the other hand, are entitlements granted to individuals by the state and are protected by 
its sovereign power. These entitlements are called ‘private properties’ not only because 
they are granted and protected by the state, but also the fact that other citizens recognise 
them as something on which they do not have any moral or legal claims. 
Clearly, this conception of ‘right’ does not apply to customary lands, because individual 
rights have not been assigned. However, individual ownership is only the tip of the 
iceberg here, because most of the declared customary lands are not under individual use 
and/or cultivation. These lands, as mentioned before, include natural resources like hills 
and mountains, jungles and forests, and marshy lands and low lands under water. 
Obviously, most of these resources were not used by private people, individually or 
collectively, for their livelihood needs. Yet, these lands are being claimed by the people 
living in the relevant areas as owners.  
This is an interesting intellectual issue that falls under the jurisdiction of ‘the right of first 
occupants’ theory. According to this theory, since the earth surface is the free gift of 
nature, the ownership right must be determined through the principle of ‘first occupancy’. 
In other words, the human race, which settled first in an area or region, acquires the 
political right to claim that area as its own sovereign territory. This principle excludes 
everyone, not belonging to this race, from the right to settle there.  The political structure 
of the modern nation-state is essentially founded on this theory. Tribal claim of ownership 
of customary land might be seen from the same political perspective. Strong sentiment 
and emotion ordinarily expressed by tribal peoples about their communal right of 
ownership and their post-independence recognition through constitutional provisions 
might be considered as the reflection of that theory.  
However the point discussed above raises a curious question: Can this established 
political theory of ‘first occupancy’ be applied to justify communal ownership of the vast 
areas of undemarcated and unrecorded land existing in many developing countries? 
Apparently an affirmative answer is difficult to come up with. For, the political 
superstructure in which these lands used to be treated as sovereign territory of a 





Definition of Customary Land: The Source of Confusion and Controversy 
Besides the political points discussed above, much of the confusions and controversies 
surrounding the issue have been created by the way customary land is defined and the 
international development community formulates reforms policies and execute them. This 
issue, discussed in Section II, points out that although vast areas of landmass are 
inaccessible to general use, they are being treated as communally owned. It was also 
mentioned that lands rightfully belong to the people who use them, whether recorded or 
not, demarcated or not. When these lands are brought under government land 
registration and administration programme, titles of the demarcated pieces must be 
awarded to those who are using them. If any public or private agency intends to use 
these lands for any reason, these people must be well compensated. But how can 
government assign ownership right of hills, forests, marshy lands and low-lying areas - 
which may have never been accessed, let alone used - to any group?  
 
Ending the Customary Land Controversy: Political Philosophy Perspective 
Definitional confusions discussed above are certainly adding elements to already 
controversial issue of customary ownership. These confusions need to be cleared out in 
order to set the stage for resolving the ownership controversy once for all. For doing this, 
the most important point to be remembered is that customary land ownership, or the 
property right in land, is out-and-out a political issue. We no longer live in the state of 
nature; we live in civil society. The foundational feature of human life in civil society is that 
law defines individuals’ rights and the nation-state uses its sovereign force to protect 
these rights. Of all the rights individuals enjoy in civil society, the right to own and 
accumulate property is most momentous and critical. As Locke says, and Rousseau 
quotes, where there is no issue of property; there is no injury. Property right is a political 
issue and hence ought to be dealt with politically. 
Political theory of property right as enunciated by John Locke may be considered as a 
clue to resolving the customary land controversy. The use of human labour is, and ought 
to be, the only judging criterion to be employed for assigning ownership rights to the vast 
tracts of land called customary. One simple way to carry out this difficult job is first to 
separate the lands being currently used by individuals and communities from those that 
are inaccessible to ordinary human use. Private as well as group ownership titles can 
awarded for the first kind of land, while government (national or regional) can claim 
ownership of the second kind. Arbitration procedures may need to be developed resolve 
conflicts over the remaining areas of undemarcated and unrecorded lands.  
The above is just a suggestion. There are of course other ways which might be used to 
determine and distribute ownership right of customary lands. What however needs to be 
underlined is that a well-articulated theory of property right exists in political philosophy 
which can satisfactorily settle the controversy over customary land ownership once for all.  
 
SUMMARY AND CONCLUSIONS 
The term customary land is used to describe the vast areas of earth surface remaining 
undemarcated, unrecorded and unregistered in many developing of countries belonging 
to Africa, Asia North America. This land is vital for these countries’ rapid economic 
development and poverty alleviation. For, an overwhelming proportion of population lives 
in rural areas and these lands contain valuable economic resources, like natural gas, 
minerals, oils, forests etc.  
All this underlines the importance of designing appropriate and effective land planning 
and policies for the development of these land resources. Governments of these 
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countries have responded appropriately by pursuing land reform policies with monetary 
and technical helps from supernational organisations, like the World Bank, FAO and 
UNDP. Yet, the customary land literature suggests a sort of agreed evaluation that these 
policies have failed to produce satisfactory outcomes. Although customary land 
researchers seem to see eye to eye on the failure of reform policy, they cannot concur on 
some common causes of this failure. Under this circumstance, this paper argues that the 
very conception of customary land is confusing as well as ambiguous. It was further 
suggested that the solution to the customary land issue lies in clarifying this conceptual 
confusion.  
The critical point to understand for clarifying the customary land conception is that 
assigning ownership right to any kind of property is directly related to the employment of 
human labour. Someone could claim ownership of a piece of land only if he/she has 
employed own labour on this natural gift, assuming that the piece of land is not inherited. 
By this criterion, lands which are not accessible to general use cannot be claimed by 
individuals or private groups. This in turn suggests that an overwhelming proportion of 
undemarcated and unrecorded lands cannot be granted private titles of ownership.  
An interesting question crops us from the above reasoning: Whom should the title of this 
land belong to? Currently, many countries have placed this land under the legal 
ownership of the tribe/clan of the concerned area. More specifically, national 
governments are granting constitutional recognition to traditional tribal land claim. This 
paper argues that these conventional territory claims are no longer valid under changed 
political circumstances. For, these countries, which suffered long eras of colonial rules, 
did not have the sovereign political superstructure like the one they have after 
independence. Before, the country was divided into as many territories as the number of 
tribes or clans. Now with independence, all tribes/clans have joined together to form one 
sovereign nation, identifying themselves as a member of the United Nations, like all other 
nation-states. By doing this, individual clans/tribes have rescinded their status of having 
independent territory, meaning the rightful ownership of the country’s land resources, not 
suitable for private titles, belongs to national government. 
Based on these logics, the paper argues that national governments with the help of 
supranational organisations should conduct geographical surveys to determine the use 
patterns of different landforms. The lands, which are suitable for individual use, must be 
placed under private ownership. However, lands, which are not accessible to general 
use, may be brought under public management and administration.  
 
Footnote:  
1This section has been adapted from Rousseau’s 2nd Discourse, What is the Origin of 
Inequality among Men, and is it Authorised by Natural Law? The source is digital, for 
which conventional referencing procedure could not be followed. 
2This section has been adapted from John Locke’s 2nd Treatise on Government. Because 
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